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Traditionally, mediation has been viewed as a re-active remedy. It reacts to existing disputes
between parties and enables the parties to resolve the disputes in a manner which may be more
satisfactory to the parties than other methods of dispute resolution like litigation. While mediation
has contributed significantly to resolving existing disputes in a more satisfactory manner, the
essence of mediation is more far reaching and is, in fact, all embracing. It has great potential to be
used pro-actively. Since most of us are aware of the benefits of the reactive aspects of mediation,
I will not elaborate them here. The pro-active side of mediation has not received much attention.

Hence this brief paper.

When a Mediator completes his/her training as a Mediator, s/he does not merely learn the technical
tools of how to ‘maneuver’ a dispute and facilitate resolution of the immediate dispute on hand.
S/he also learns the live human skills! which enable him/her to get to the root of the problem. S/he
becomes aware of the value of remaining non-judgmental and compassionate. S/he learns how to
express that compassion to the parties, and create a trusting atmosphere, which will allow the
anger, frustration and all other negative elements which cloud the parties’ mind, to be expressed

in a non-threatening environment etc. etc.

These live skills, while they enable the individual to become a better Mediator, they also enable
him/her to be a ‘better’ person, because mediation is about personal growth as well. A good
Mediator learns to mediate with himself or herself, with their own negative elements, which breed
humility and more peace within himself or herself. S/he realizes that lack of peace within oneself

is a breeding ground for disputes with the outside world.

While the apparent cause of most matrimonial cases may be incompatibility, the root cause in most

situations is incompatibility with one’s own inner self. Similarly with commercial disputes, while

1T use the words, ‘live skills’ with some reservation because what a Mediator truly represents is more than just skills
— it is compassion, love, understanding of human nature etc.
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the apparent cause may be the lack of proper documentation of verbal agreements, the root cause
is a lack of awareness which results in lack of proper documentation, and, if lack of writing was a
conscious choice, then inability to foresee the consequences, and, in any case unwillingness to

accept the consequences of one’s own choice.

When we train Mediators, therefore, we are not just training a group of people who will be able to
mediate disputes for other people, we are also giving tools to the Mediators to become more
‘reconciled’ with themselves, better able to handle anger and frustration in their personal lives and
generally better able to handle their own personal disputes without external intervention. When
such Mediators interact with people whose disputes they are mediating, those qualities, in turn,

make some impact on the parties enabling the parties to get at least a glimpse of such live skills.

If the aforesaid premises has any merit, it must then follow that if we could spread this
understanding of live skills to the community at large, there are likely to be less disputes. While it
must be the immediate focus of mediation to attract more disputes for settlement by mediation, the
long-term goal must be to reduce disputes in the community and empower individual members of
the community to be able to handle disputes effectively before they get out of hand. The profession
of Mediators may be justly proud of its record, if say, within 10 years, most of the disputes of the
community are handled through mediation. At the same time, if we can also show that the number
of disputes in the community have been reduced by 50%, we would be equally, if not more, proud

of the pro-active role mediation has played in the community.

To achieve both the aforesaid objectives, we must “sell” mediation (both its re-active and pro-
active aspects) to the community at large and to all our institutions. The question is how can we

do that more effectively?

Our best access to the society at large is through the various institutions. If we need to use the
institutions to sell mediation, we must be able to convince them that it is in their interest to promote
mediation, (at least the pro-active aspect of it), and that, in doing so, their members will be able to
deliver services to these institutions, more effectively. It is common knowledge, that people ‘buy’
only when they believe it is good for them. That applies to whatever it is, that you are selling, be

it a consumer item or mediation. Therefore, if we can convince various institutions that
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incorporating mediation in their respective portfolios will enable their organizations to benefit, we
will get the necessary openings we are seeking to sell mediation to them and ultimately, through
them, to the community at large. The awareness of the live skills will make the members of all our
institutions less susceptible to the cancer of negative elements of the human mind. Hence, they
will better persons as well as more responsive and effective in their respective work. Their

attitudes, in turn, will influence the other members of the community.

In the long run, we aim towards a vision of a community, which will have fewer disputes.
Invariably there will always be some disputes, and when those arise, members will have developed
inner resources to resolve most of them without resort to the courts. Those which cannot be
resolved, the members of the community will, of their own volition, seek mediative resolution

rather than the confrontative resolution through the Courts.

Kassam, 1996 Pro-Active Aspects of Mediation



