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As I stand before you here today, I feel particularly privileged to be talking to you about
‘Spirituality in Mediation’ because spirituality as a subject has been very close to my heart for
the past 50 years and has been the basis of my agonies and ecstasies over this period. I would
like to start by sharing with you the circumstances which ignited this quest for spirituality in my
life 50 years ago and my realizations there from.

It all started in 1949-50 when at the age of 15, I left school and went to live in the small village
of Kongwa in Tanzania to help my uncle in his business. The village had no electricity or
running water, or any modern amenities. I lived with my uncle. My parents and siblings lived in
another village where my siblings attended school because Kongwa had no school. During the
day I would help my uncle in business. At night there was nothing to do — no friends or family to
be with, or cinemas, or restaurants to go to. So, I would read whatever was available which was
mostly in Gujarati and walk around the village in the evenings.

During those lonely walks in the evenings which sometimes stretched into late nights, I began to
become restless by questions like, Who am I? What am I doing here? What is the purpose of
my life? Is there a God? If so, where is he or she? One day when I came home after a walk on a
dark night, I picked up a book in Gujarati which contained the three following sentences:

Sometimes the night is solemn and shining stars make it appear more solemn. At
that time a question haunts my heart ‘Why all this’?

Somehow, these sentences hit me hard and intensified my desire to find some sort of answers.
After two to three years of this search — more walks and reflection - I came to some tentative
realizations. They were based on my personal experiences at the time. These realizations were:

I perceived that somewhere — I did not know where — but somewhere in or out of this Universe,
there is an ocean — Ocean of Love, Power, Beauty, Joy, Energy, etc. I asked, ‘But what good is
that to me, if there is an Ocean of Love somewhere?’ until I realized that I have a drop of that
ocean in me. Since the drop has all the characteristics of the ocean, I have within me all these
characteristics of love, joy, power energy etc. Hence the purpose of my life must be to enable my
drop to express itself fully and I would be like that ocean of love and joy. That sounded too
simplistic. ‘So why is not everyone doing that? Why am I not doing it?’ I asked myself.

The reason, I realized on further reflection was that Nurdin, (and all of us for that matter) is a
product of two factors. One part of me is the sum total of the socialization I was exposed to since
I was conceived in my mother’s womb 1i.e. all the influences, prejudices and learning that I was
exposed to. The other part of me is that drop of the ocean. If I was the product of my
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socialization only, then my brothers, sisters and I would be identical in our belief systems,
mannerisms, etc. But we all know that we are not. While we may have some or even lots of
similarities, we are different and unique in other respects. It is therefore the essence of that drop
which accounts for my uniqueness and difference.

I also realized why it is so difficult for me and others to allow that drop to express itself fully in
our day-to-day life decisions. Most of our day-to-day life decisions are based on our
socialization, with all its inherent biases, fears ‘shoulds’ and ‘don’ts’ resulting in our drop not
finding its expression. Over the past fifty odd years I have watched myself with awareness of
these realizations. In the process, I have become aware that when I make decisions in life based
on my socialization, more often than not, I am reacting. When I allow my drop to express itself, |
am acting, not reacting.

Over the years, | also became aware of the difference between knowledge and knowing. Two
plus two makes four is knowledge, but sometimes when you meet someone for the first time and
have warm feelings about him or her, that is knowing. We often have a feeling about something
happening but have no logical reason to believe why it would or should happen, that is knowing.
We often refer to this as intuition. You know the feeling when the unexpected happens and then
say to yourself: ‘I wish I had listened to my feeling.” That is knowing — that is the part which
connects us to the Universal knowing. It emanates from the drop of that ocean and is our
connection with the Ocean.

Over the next few years, these realizations empowered me to do a number of things which I
would not have had the confidence to undertake. The list of such incidents and undertakings is
long, but just to mention a few. Against all odds, financial and otherwise, I managed to go to
England, complete my secondary education in record time without attending any school,
completed my Bar at Law in record time while working part time at a gas station. All the schools
I contacted in England at the time predicted that it would take me about seven to eight years to
complete my Ordinary Level, (equivalent to high school), Advanced levels (equivalent to college
education) and Law. I wanted to spend no more than three years to complete the studies. No
school was prepared to accept me on that basis. Everyone I talked to thought I was crazy. The
Head of the Tanganyika Education Office in London (Mr. Gill) threw me out of his office. He
said I was wasting his time and mine even talking about it. So, I decided I would do all these on
my own within the time I had set for myself. And I managed to complete all three qualifications
in 23 months (less than two years) of self coaching while working part time at a gas station
during most of the time. To add to that, in my Bar final examinations, I was amongst the top 1%
of the approximately 3000 students who sat for the final exam. If you think, I must have worked
long hours to complete my studies, the answer is not as hard as you think. When we allow our
drop — our spirituality — to express itself, things happen naturally and effortlessly. Breathing is
most essential for our living — but it is effortless. During this period that I was doing my studies
and working part time, I also enjoyed my social life, attended all-night music parties, dated, fell
in love and a year later got married.

A few years later, when I had established my practice of law in Dar-es-Salaam, Tanzania, I got
an offer to do my Masters at Yale University, which made a rare exception to accept me for
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Masters of Law (LLM) without a Bachelor of Arts (BA) or Bachelor of Laws (LLB). And a year
later an offer for the post of a Senior Lecturer, again, virtually fell in my lap!

I share this with you not to take credit for it. I was an instrument through which the Universe
expressed itself to demonstrate the power that lies within us.

It was with this kind of background that I migrated to Canada in the early 1970s and began to
associate with members of the legal profession. I soon became aware that one does not talk about
spirituality in professional circles. If one does, one might be perceived as an ‘ify’ person — not
reliable in practical matters, or one may even run the risk of being branded as a religious bigot. It
was alright, though, to talk about Spirituality in an after-dinner conversation after few glasses of
wine. I suspect some of the reasons for this awkwardness about spirituality were the following:

Firstly, at a professional level, where we worship the god of intellect, we are uncomfortable
talking about spirituality which we can not intellectually explain. Hence, spirituality was best
relegated to an after-dinner topic, where we as professionals, could afford the luxury of being
human and talk about our feelings, emotions, and fears.

Secondly, we in the West tend to, and have in fact been socialized to, compartmentalize our
lives. Spirituality and religion are reserved for Sundays when we go to church. Love,
forgiveness, generosity and understanding only apply when we are at home with our family and
friends. Workplace and professional settings have no place for love and spirituality as if
spirituality and love are like hats we can put on when we go to church or home and take them off
when we leave church or home.

This tendency of compartmentalization creates separation within us resulting in conflict because
life is not a collection of our various parts in isolation. Life is bigger than the sum total of all our
parts. It is the blending of all aspects of us which, when in tune with each other, create a
balanced life.

Conflict arises when one is not in tune with oneself. When one is not in tune with oneself one is
not in tune with one’s environment. One is at not at ease with one’s environment — one is at dis-
ease.

And how do you spell dis-ease — Disease.

This watertight compartmentalization of life causes various parts of us not to be in tune with
ourselves.

According to one Indian mystic, Life is like a garland or Mala of 101 beads. Each bead
represents one aspect of our being — intelligence, memory, personality, career, ambition, Love
etc. But if you put 101 beads scattered on a table, they do not make a garland. A garland needs a
thread to bind the 101 beads together. In our lives, that thread is the thread of spirituality which
binds all our 101 different aspects together to make a beautiful garland of life. A garland,
however, is as weak as its weakest link. An ideal garland, therefore, would be the one in which
all its beads are equally strong, nourished, and polished. However, depending on the society and
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environment in which we are born and live, we tend to nourish only some of those beads. For
example, in North America we tend to nourish the beads of career, money, power etc. with the
result that the other beads of our lives remain unattended, weakening the whole garland.

I find this model of the garland very helpful in my mediation practice. Most of us who have been
involved in mediation know that parties in a conflict come with hard positions. “I want my
$100,000.00 from him.” That is the one bead of money or power, and the person is stuck in it —
even if the price for that is ignoring the other 100 beads of the garland of his/her life, thus
weakening the whole garland. 1 find that if the mediation process can become a mirror to a
person in which he/she can see the one bead on which they are stuck in the overall context of
their 101 beads or entire life, he/she would have begun to weave the thread of spirituality
connecting these 101 beads together. That is where the theory of content and context comes in.
Most parties in a conflict are stuck in the content of their dispute without looking at the content
in the context of their entire lives.

Supposing someone walks in this room right now with a knife and chops off my right-hand index
finger. I am in pain and bleeding. I see my index finger on the floor, my mind is racing with
thoughts about my losses, such as not be able to write or play harmonium, etc. I am angry at the
person and want to kill them. It is all about the finger. I am caught in the content — the fingers —
and cannot see or feel anything else. If, however, I can look at the finger, the content, in the
bigger context and say to myself: “It is only one finger. He/she could have chopped off my hand
or stabbed me in my chest etc.” Yes, it is difficult to do that but if I can do that, it will not only
make my losses look not so colossal, but I will be able to take care of the content — the chopped
finger — better. I could take the finger to the hospital and see if it can be sewed back.

So, what is spirituality? And what is its relevance in mediation? I presume by now it is clear that
when I talk about spirituality, I am not talking about religion. One can be spiritual without being
religious and vice versa.

Deepak Chopra, when asked about the difference between religion and spirituality said:
“Religion is for those who are afraid to go to hell — Spirituality is for those who have already

been there.”

The dictionary definition does not help very much. Spirituality is defined as ‘“devotion to
spiritual things; spiritual quality and the word spiritual is defined as of the spirit or soul.”

Various writers and people in day-to-day life use the word in different contexts. E.g.,
Alberta NDP leader Pam Barret resigned as a leader and gave up her seat in the legislature earlier

this year citing ‘spiritual’ reasons following a near death experience in the dentist’s chair.

The Dalai Lama talks about finding “a new spirituality — one that is more humane, addressing
human needs and human issues.”

Here is a quote from The National Post on April 27.2000:
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Dr. Chandrakant Shah, from the University of Toronto, a physician and professor of public
health sciences, says a fifth of all Canadian deaths — about 43,000 deaths each year — can be
blamed on poor spiritual beliefs.... “There are beneficial results from being a spiritual person,” he
says in research released yesterday. “It reduces stress, promotes healthy lifestyles and increases
social connectedness; all improve the health and well-being of individuals and are associated
with lower mortality.”

The study is the first in Canada to take a widely held academic assumption that spiritual people
have healthier lives and apply that theory to Canadian public health and mortality statistics. Dr.
Shah describes spirituality not only as a belief in God or participation in traditional religion, but
as “the beliefs, values and behaviors a person holds concerning his place in the universe, and
which reflects one’s connections with a higher power and ones social and physical environment.”
He says spirituality takes two forms. The inner form involves faith in a ‘higher power’ and the
sense of security or ‘inner peace’ that comes from that faith. The outer form involves the
connection someone feels with their fellow humans. Feeling more connected makes someone
more “caring, sharing, compassionate and respectful” as an individual, says Dr. Shah.

However, some of the common descriptions we hear about spirituality are: ‘Spirituality is the
divine, the moral and the good side of a human being.” Or ‘Spirituality is our link to the divine,
the Universe and the environment’. Or ‘Spirituality is about love and compassion and sharing
with those who are less fortunate.” But these are merely words. Most of us have heard these or
similar words and stored that information somewhere in our brains, which I call the ‘information
bank’. But how does that stored information affect us in our day-to-day lives? Spirituality, for it
to have meaning, must be a live force in our lives which governs and influences our day-to-day
lives, our words, our actions. Otherwise, these words are just a piece of information stored in our
information bank — having no more or less significance in our day-to-day life than the
information that there are 1.2 billion stars in our galaxy.

Talking of ‘information bank’ — I am reminded of a quote from a speech by His Highness the
Aga Khan made on 17th October 1996 to the Commonwealth Press Union Conference in Cape
Town. He said, and I quote:

“We live in a time when the quantity of information has exploded in incalculable
ways. Data flows in greater volumes, at higher speeds, over greater distances to
large audiences than ever before. And yet the result has not been greater
understanding or enlightenment. In fact, it has often been the just the reverse.

“One is reminded of T. S. Elliot’s haunting question: ‘Where is the wisdom we
have lost in knowledge? Where is the knowledge we have lost in Information?’
Only as we reach beyond mere information and superficial knowledge can the
spirit of Creative Encounter flourish.”

Mere information or knowledge about spirituality does not make us spiritual, just as information
or knowledge in themselves do not make us wiser. For example, you are cooking on the stove in
your kitchen as your little toddler runs around playing around the stove. You have warned him
about the danger and told him not to touch the stove as it is too hot. He has stored the knowledge
in his Information Bank but often forgets. At some point his curiosity gets the better of him and
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he touches the stove and gets burnt. He will not touch the stove again because his knowledge has
now become an experience and he has become wiser. Wisdom is born when knowledge becomes
an experience.

Spirituality is not only about going to the Himalayas — it is about the expressions of love, joy,
compassion and understanding in our day-to-day lives. In our daily life when we see a human
being shed a tear for the pain and suffering of a fellow human being; when we saw Mother
Theresa picking up a sick child from the streets of Calcutta; when we saw Terry Fox run across
Canada on one leg; when we see and smell the fragrance of a beautiful rose blossoming on a
spring day in Stanley Park — all of these are expressions of our spirituality.

The best definition of spirituality I have found however reads something like this:

“We all know what spirituality is but have yet to develop an alphabet to accurately
describe it.”

What does spirituality mean in the context of Mediation?

The best way to convey to you what I mean by spirituality in mediation is to give you two
examples of meditations in which I was involved in — once as a Mediator and once as a Counsel.

Example 1
In 1987, I made a conscious decision to change my practice from litigation to mediation. One of

my first formal mediations was a commercial dispute between two partners. By the time I got
involved, matters had blown out of proportion. While both parties agreed to mediation, both
were convinced that the other side was just playing a game. Neither party could utter the name of
the other party without two swear words preceding it. They refused to sit together at the table.
Both kept on telling me that [ was wasting my time — that the other party would never agree to
anything reasonable.

I decided to have a go at it. For the next six weeks, I met them separately on an intermittent
basis, and did nothing more than listen to all the complaints and anger each had against the other.
I realized that in the state they were in, they were not ready to talk about resolving the problem.
Their anger and frustration needed to be expressed and listened to, which is what I did. These
talks were not confined to the matter in dispute but anything they wanted to talk about whether
‘relevant’ or not. At the end of six weeks of such meetings, both were now more relaxed. The
level of anger had cooled down. Besides, both had formed a little bridge of understanding with
me and were very comfortable communicating.

One afternoon, as | was sitting with the one of the parties in my office (will call him Jeff — by
then, we were on a first name basis). During our various meetings, I had known enough about
Jeff as a hard core, successful businessman. I casually asked him to tell me how many businesses
he owned or had some interest in. He replied by listing numerous businesses he either owned
alone or in partnership or had some minority interest in. This was followed by the following
conversation:
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Me: How do you manage to keep track of all these businesses and be on top of
everything?

Jeff: Oh! I am very particular about receiving accounts from all my businesses. I
get my financial statements and balance sheets every three months and take time
to carefully study them.

At that I looked him straight in the eyes and asked softly and compassionately:
‘Jeft, when did you last take the balance sheet of your life?’

That did the trick. For the next hour or so, he talked about his dreams, his desire to take his
granddaughter to the country of his birthplace etc. By the time he had finished talking about all
this, he had tears in his eyes. His voice was soft and gentle. He turned to me and said: “I do not
need this dispute. It is an obstruction to me in what I want to do with the last ten years of my
life.” He turned to me and added, “Mr. Kassam, You just tell me what is reasonable, and I will
sign any agreement you prepare.” Of course, I declined and told him to talk the matter over with
his wife, son or whoever and come back the next day. “But,” I said, “before you go, I want to tell
you the story of a Sadhu (Monk) and the Scorpion.” Here is the story.

Once there was a Sadhu who was meditating on a bank of the river Ganges in India. At some
point when he opened his eyes, he saw a scorpion struggling to survive in a puddle of water next
to him. He picked up the scorpion to put it on dry land. While he was doing that, the scorpion
stung him. He rubbed his hand and fingers and went back to meditation. A few moments later,
the scorpion again fell into the puddle. The Sadhu again rescued him, and the scorpion again
stung him. When this scenario was repeated for the third time, a curious on-looker asked the
Sadhu why he was repeatedly doing this. To which the Sadhu replied: “It is in Scorpion’s nature
to sting when you touch it. It is in my nature to save a life. The scorpion will always be true to its
nature and so will I.”

With that, Jeff went home.

He came back the next day. He was now determined to resolve the dispute. We sat down and, on
a piece of paper, worked out all possible options (ten in total) to resolve the matter and the
consequences flowing therefrom. After some talk and consultation with his family, he chose
option No. 3, which looked the most logical choice. In the meantime, I had gone through a
similar exercise with the other partner, who had also chosen the same option. I prepared the
Agreement, told them to consult with their lawyers, and get the same signed if acceptable. Both
parties kept on saying that the other party would never sign the Agreement. However, both did
sign the Agreement.

The parties could not believe that they had an agreement. What happened in this mediation?

The Mediation process became a mirror in which the parties could see the entire garland of their
lives. Further they could see how they were weakening the whole garland of their lives by
getting stuck into polishing only one bead of their garland. They could see the content of the
dispute in the overall context of their lives. The disputed amount — several thousand dollars (the
content), huge though as it was — became less significant and less important when weighed
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against the context of their entire life and the quality of life they wanted to pursue. Conflict gave
them an opportunity in their lives to reflect on their lives. Without that conflict, they would not
have sat down to talk about the balance sheet of life. Conflict became an opportunity for growth.
All of us need that mirror in life but are often too busy to do that. Most of us leave it until it is
too late. The following stanza from an Urdu poem reads:

Pasina maut ka mathepe aya. Aaeena lavo,
Hum apni zindagi ki akhari tasweer dekh leve

Translation:

Perspiration of death is on my brow.

Give me a mirror:

Let me have a glimpse at the final picture of my life.

Secondly, once the parties started talking about taking a balance sheet of their personal lives, the
emphasis shifted from him to me. They moved from a victim state to the state of empowerment.

Generally, in most disputes, the parties come from the position of a victim. It is the ‘other’
person who has done it to me. The finger is always pointing to the ‘other’ person. The litigation
process, by its very nature, encourages ‘finger pointing’. Litigation creates victims. It encourages
the belief that you have been ‘done in’ — that the other side is to blame for the mess you are in.
Hence, it discourages taking responsibility, resulting in dis-empowerment of the disputants. In
this case, once the parties became aware of their own enlightened self interest, they were
empowered to take charge, own the problem, and find the solution.

The resolution was almost a by-product of the process. We spent six weeks of them talking and
expressing their anger and frustration and only two days to resolve the dispute. Most of what we
talked about in mediation would be irrelevant in litigation and not admissible in evidence.
Litigation is about the content only. Mediation is about the content in the broader context of the
life of the disputants. The parties were able to pour out their anger and frustration in an
environment in which they felt safe. They felt listened to in a manner what we call active
listening. If we had started talking about options before they were ready for the same, there
would have been no acceptance.

At the time I did this mediation, I had not taken any training sessions. So, I did not formally
‘know’ about the four stages of mediation. But it does not take a genius to know that when a
person is angry and full of negative emotions, he/she needs compassionate listening.

During the process, I had become a friend they could trust and confide in, rather than just a
neutral third-party professional Mediator (which of course I was). It was not only my
professional skills as a mediator, but also our common shared humanity which enabled the
process to bring about the resolution.

Example 2
In this case, I had acted for a husband as a counsel in a matrimonial case in the Supreme Court of

British Columbia. Before the case could be heard, the husband’s job required him to move from
Vancouver to New York. Hence, I discontinued the litigation in Vancouver. A couple of years

Kassam, 2000 Spirituality in Mediation



later, I received a telephone call from him asking me to mediate his dispute with his estranged
wife. It so happened that the wife had also moved to New York and had started a divorce action
in New York. I told him that I could not be a mediator because I had acted as a counsel for him
in his matrimonial problems earlier on. But I encouraged mediation and told him that I could
arrange another Mediator for them while I could act as his counsel. Finally, the parties agreed to
fly for one day to Vancouver for mediation. The wife had a local lawyer whom I had met before
the mediation, and we had worked out 10 outstanding issues between the parties. We both were
mediation-oriented and hence had talked about using a mediative approach rather than a
confrontative approach during mediation.

We had set aside one full day. On the scheduled day, we started with the easiest of the 10 issues
that the parties had, which was division of furniture. We thought we would resolve this issue
within a matter of a few minutes. Two and half hours later we were still arguing about the
division of furniture. At that point I asked for an adjournment as we were going nowhere on the
first issue, and we had to do something to break the impasse. So, I called my client out and after
discussing with him the adverse consequences of not resolving the matter by mediation, I made a
suggestion to him.

I suggested to him that he make a statement upon returning to the mediation room. At that point,
I recommended that he look directly at his wife, meet her eyes, and tell her, with as loving a
voice as he could muster: “Remember those days when we were in love and went shopping to
buy all this furniture. The bed that we bought from Eaton (or wherever), the dressing table etc.
We enjoyed the same for the next several years that we were together. In memory of those loving
days, I have decided to gift you all the furniture we have, and I will pay the delivery costs.”

After a short discussion, he decided to do that. When we went in, he said the aforesaid to his ex-
wife and he did a very effective job of it. There was pin drop silence in the room. The wife, her
counsel, and her family members who were all present there had expected us to come up with a
harsher tone and more demands. But this was the last thing they had expected. The first reaction
of the wife was: “No, that is not fair. I cannot take all the furniture. Remember that sofa which
you liked so much, and which was a gift from your family, that must be yours.” The husband
kept on saying that he wanted to give it all to her. After a few minutes of this wangling between
the parties where they had almost changed sides, we realized that we need not spend any more
time on furniture because it was effectively resolved.

The rest of the nine issues between them took only two and a half hours!

What happened here? What the husband did was to touch the spirituality of the wife. Most
people when faced with what the wife was faced with, would respond in a positive way.

In both cases, the focus changed from being stuck on the content to the context in the overall
scheme of their lives. In both cases, the parties were transformed from being victims to taking
charge of their lives. The process empowered them. In both cases, the process became a mirror
for them to plan their lives to bring them more happiness and joy instead of conflict and agony.
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Giving up ‘the furniture’ or making similar gestures may not be the answer in every case.
However, enabling the parties to take ‘a balance sheet’ of their lives and/or making them aware
of their enlightened self interest, tends to awaken their spirituality, leading to a peaceful or at the
very least, less painful consequences.

Comments - conflicts, human nature

Mediation is about human beings, human conflicts, human idiosyncrasies. I am not suggesting
that in every meditation this kind of approach will yield the results anticipated. But not to be
aware of the transformative and spiritual aspects of human nature is to ignore a potentially
powerful tool in the practice of mediation.

Someone has said, “As long as there are two human beings alive on this earth living within close
proximity, there will be disputes and conflicts.” This may be a cynical view of human nature.
Nevertheless, conflicts have been a part of our reality. Disputes and conflicts are a part of our
reality. We are surrounded by disputes with those around us and conflicts within ourselves.

Krishnamurti: “Sacred is what is” — Reality
By that token Conflicts are sacred. But do we treat them as such?

We, human beings, are geniuses at avoiding an unpleasant reality. And conflict is an unpleasant
reality. We go to any length to avoid facing or even acknowledging conflict or dispute — an
unpleasant reality. The amount of energy and time we spend in trying to avoid facing disputes, if
we were to spend that time and energy in resolving the disputes, we would probably solve the
dispute. However, avoidance seems to be another reality of human nature.

What happens when we avoid reality? What happens when we avoid treating a little sore on your
body? It only gets worse. It becomes ulcerous. While sores on our body may create ulcers,
untreated and unattended conflicts in our lives create ‘ulcers’ on our spirituality.

Scott Peck: An eminent psychotherapist, in his book, The Road Less Traveled, says “This
tendency to avoid problems and the emotional suffering inherent in them is the primary basis of
all human mental illness. Since most of us have this tendency to a greater or lesser degree, most
of us are mentally ill to a greater or lesser degree, lacking complete mental health.”

We, therefore, ignore reality only at our own peril. Generally, most people attend to conflicts
only when they become ‘emergencies.” By then however, the conflicts have reached a boiling
point. Most people who resort to courts or come for mediation are those who have avoided
dealing with the conflicts until they have become emergencies, too painful to endure, and like the
wound on our body full of pus and poisonous substance. They are hurting, bleeding
emotionally. They are angry, frustrated and in a victim state. If you were in that state, what
would you need? Not a lecture on how you could have avoided the conflict!
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Example of a Drunk Driver: One fine morning, as you are walking on a busy street, you see a
crowd gathered at the side of a road. You go there and see a young man lying on the floor
covered with blood flowing from his leg and face. You are told he drove his motorcycle while
intoxicated and had an accident. He is conscious and is in pain. You, a good citizen, want to
preach to him about the evils of drinking and driving. Do you think he will listen? What he needs
at that time is empathy for his pain, not a lecture on good behaviour. If at the time you hold his
hand and provide empathy, your message will have a much better chance of being listened to
after his pain has subsided. Providing empathy for the pain does not mean endorsement of his
actions which caused the pain.

It is not the conflicts per se, but the way we respond to the conflict which will decide the quality
of our life. This is true of many, perhaps all, facets of our lives. It is not what happens to us, but
the way we respond to what happens to us, which decides the quality of our life.

Once two sons of alcoholic parents were interviewed. One had become an alcoholic and was
sleeping on the streets and the other was just elected Mayor of the city and never touched a
drink. When asked “How come?”, the reply of both of them was identical. “With alcoholic
parents like mine, what else you expect?”

Conlflict could be an opportunity for growth: Conflict can be a stepping-stone towards cleansing
ourselves. We can choose to look at conflict in a positive or a negative way and it is that attitude
which will decide how we come out of it. It is when we look at conflicts as sacred that we begin
to get in touch with our spirituality.

Today, mediation is becoming a more commonly accepted option amongst the legal and business
circles, but mainly as a reactive remedy. The popularity of mediation is generally attributed to
the over-crowding of the court system with the resultant delays and costs involved. In a way,
therefore, mediation has emerged as a response or a reaction to the inability of the court system
to respond effectively to the growth in its caseload. Hence, it is viewed, used and understood by
many in the profession and outside as a reactive remedy only. Thus, perhaps, the title ADR —
Alternate Dispute Resolution.

Is mediation merely an ADR?

To the extent that the word alternate means ‘instead of,” mediation is an alternate to litigation.
But to the extent that the word alternate carries some connotation of similarity, mediation is not
an alternate to litigation. If anything, the process of mediation is diametrically opposite to the
litigation process:

e In litigation the emphasis is on finding one party ‘right’ and therefore the other party
‘wrong.” In mediation, the emphasis is in avoiding finding any party right or wrong.

e In litigation, the neutral third party is required to impose his version of ‘objective truth’
on the parties. In mediation, the neutral third party is expressly prohibited from imposing
(and sometimes even suggesting) his or her version of ‘objective truth’ on the parties.
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e The general thrust in litigation is on the other party ‘to teach the other party a lesson’,
resulting in a victim state. The general thrust in mediation is on the self, a process which
promotes empowerment.

e Evidence which addresses the underlying problem between the disputants is often
considered ‘irrelevant’ hence ‘not admissible’ in litigation. In many cases, even after the
litigation is over, the unresolved underlying problems remain undealt with which tend to
tarnish human spirituality.

As the popularity of mediation grows, there is and will be a need to create some framework for
qualification, codes of conduct etc. And we are in the process of doing that. But mediation as
profession is a new area. So, what types of code of conduct should we create? Our tendency has
been to follow the codes of conduct of similar professional organizations, e.g. Law society rules
of conduct. But are they appropriate for the profession of Mediator? As we saw, there are of
some fundamental differences in the process in litigation and mediation.

For example, the concepts of a neutral third party and conflict of interest.

Should we have the same standards for mediators as we have for lawyers? Supposing if [ am
approached as a lawyer by one of my best friends to act against another best friend of mine, I
will obviously not act for either. It is perfectly clear for a simple reason that as lawyer I am
acting for one party against the other.

Should the same criteria apply if I am approached by two of my best friends to mediate? In
mediation, I am facilitating to obtain results which are for the common good of both. If both of
them want me to act as mediator — should that be against the code of conduct? I would not be a
neutral third party. Or would I? What do we mean by a neutral third party? And who decides
who can or cannot be a neutral third party — the parties to the dispute or we as a Profession?

Supposing my brother and my best friend want me to act as a mediator. Would that be within the
code of conduct, or would I be caught in the conflict provisions? With the two parties who know
you well and trust your neutrality in the matter, shouldn’t the deciding factor be the trust parties
have in you rather than just the appearance of neutrality?

In the culture in which I grew up, people would not choose a neutral third party for mediation.
They would choose people they knew well and trusted as good and caring people. In any case, is
there such a creature like a neutral person? We all have our biases. A judge is neutral in that he
may not know the parties personally. Does that make him neutral? What if one of the parties is
gay and the judge has an anti-gay perspective or an anti-abortion perspective or a racial or
religious bias?

Professionalize Mediation: what do we mean? The word ‘professional’ has an image of a person
sitting in a posh office in a three-piece suit, a rational, logical person, a model of efficiency —
almost like a computer, who is above all human emotions, like tears, and pain and laughter etc.
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Lawyers are supposed not to involve their emotions in their work because they rely on their skill
to be rational and logical — they do not need to provide active listening etc. Could Mediators do
the same thing?

Could you provide active listening without feeling the pain of the person who is telling you his
or her story of pain? One of the qualities required of a Mediator is a compassionate personality
and ability to convey the compassion or empathy. Could a Mediator do that without expression
of some emotions and feelings? If he or she did that, would that be unprofessional or would it be
perceived as being biased or non-neutral?

The other day during one of my seminars when I was talking about spirituality in mediation,
some one asked me, “Why are you restricting spirituality to mediation only - what about
spirituality in other professions like medicine, engineering etc.?” Sure, it would enrich all
professions to introduce the spiritual aspects to it. But for Mediation it is vital. A good Engineer
or an Architect does not need to be compassionate or offer active listening to make the
engineering plans and for that matter even a medical Doctor does not need to be compassionate
and provide active listening to prescribe medication. A Mediator does.

In other words, the job of mediator cannot be compartmentalized. To be compassionate, caring,
provide active listening are our stock-in-trade which we sell on an hourly basis. Otherwise, what
are we as mediators selling — our skills to rephrase and reframe questions?

Societal perspective: Mediation has served us well as a reactive remedy. However, by using
mediation as a reactive remedy only, we are losing sight of the tremendous potential mediation
has as a transformative process. If, in our mediation practice, we can integrate the
transformative, the spiritual aspects of mediation, it can result not only in more successful
resolutions, but, in the process, also awaken the spirituality of the parties which in turn will pass
on to all those who come in contact with them thus creating a ripple effect. Mediation can
become a pro active remedy and thus a tool to deal with some of the root causes of societal ills
which are caused by a spiritual vacuum.

Does our training as mediators equip us to do that? Most of us tend to believe, if we were to take
80 or 100 hours of training, we will become good mediators. Obviously, many of us don’t. That
does not mean training is not necessary or is not useful, but training only provides us with tools,
which must enhance our intuitive and instinctive mediative skills, which must enable us to
connect ourselves with our own spirituality. Training is not a substitute for our creativity. Taking
a four-day workshop in poetry writing does not make us poets. It can give us tools, but the
ultimate creativity must come from within us. Mediative ability is such a creative process. To
enable us to get in touch with our creativity, our training must blend the reactive aspect of
mediation with the transformative, creative, and spiritual aspects to make it a garland which
integrates all aspects of mediation — not just the reactive aspect. Otherwise, we may end with
Technocrat-Mediators.
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Closing Remarks: I want to close this with an incident at a secondary school in Port Moresby,
Papua New Guinea. In 1971, when I was teaching at the University of Papua News Guinea, [ was
asked by a teacher, an Australian woman, to give a talk to her students about Tanzania, or Law
and whatever else I may choose to talk about. On the appointed day, when I arrived at the gate of
the school, I was met by the teacher who said that the Headmaster wanted to talk to me before I
go to the class so she took me to his office. He welcomed and thanked me and then said: “I
wanted to warn you before you go to the class. The students you are about to meet have been
brought up in a very conservative Christian tradition and have perhaps never met anyone who
was not a Christian. Yesterday, when I went to the class and told them that you are coming to
talk to them one of the first questions, I was faced with was ‘What is his religion?’ Since I did
not know your religion, I told them I don’t know, but I think, from his name he could be a
Muslim. And there were signs of disappointment on their faces.”

I thanked him and went to the class. One thing I knew that for any meaningful talk, I needed
them to put the questions that were bothering them on the table, I began by introducing myself
and told the class I could talk about Law, or Tanzania where I came from, or any other subject
that they were interested in. And if they had any questions, I would be happy to answer them.
Immediately a few hands shot up. The first question was “What is your religion?” I told the
young questioner that I am a Muslim and noticed her face drop. Then I asked her name and she
said “Mary.” We then had the following dialogue:

“Mary, [ have a question for you. Do you have a mother?” “Yes,” she replied.
“Do you love your mother?” “Of course, yes,” she said.

“Funny, I have a mother too, and I also love my mother very much. But [ am a
Muslim and you are a Christian!”

“And tell me Mary, if someone takes a knife and cuts your hand, would it hurt you?”
“Yes,” she said, with a surprised face.

“And guess what? If someone took a knife and cut my hand, it will hurt me too! But I
am a Muslim and you are a Christian!”

“And tell me, Mary, what would be the colour of your blood?”
“Red,” she responded.

“This is funny, mine would be red too! But you are a Christian and I am a Muslim.”

I continued to bring out similarities between us which unite us and soon the students began to
respond positively. After this dialogue, I had the wholehearted attention of the class, and we had
a loving dialogue.

The following quote may be a good way to paraphrase Mediation:

“Love is the answer — What is the question?”
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